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JURISDICTION OF AMERICAN-BRITISH CLAIMS 
COMMISSION 

Meaning of the phrase "principles of international law and of equity" as 
used in Article 7 of the Special Agreement between the United States and 
Great Britain of August 18, 1910, and of the phrase "admission of lia- 
bility" in paragraph II of the Terms of Submission attached to the Special 
Agreement. 

ARGUMENT DELIVERED BY J. REUBEN CLARK, JR., GENERAL COUNSEL FOR THE UNITED 
STATES IN THE AMERICAN-BRITISH CLAIMS ARBITRATION 

This argument was delivered by Mr. Clark in connection with the defense made 
by the United States to the claim presented by His Britannic Majesty's Govern- 
ment for compensation for the losses sustained by William Hardman at Siboney, 
Cuba, during the Spanish-American War. The occasion for the making of the 
argument arose from the following circumstances: 

During the course of the argument made by the Honorable E. L. Newcombe, 
Assistant Agent for Great Britain, in presenting the claim of the Canadian Govern- 
ment against the United States in what is known as the "Yukon Lumber" case, 
His Excellency, Henri Fromageot, President of the Tribunal, inquired as to the exist- 
ence in American and English law of a certain principle of the French law. In 
the course of the brief discussion which followed on this point, Mr. Newcombe stated 
that in his judgment the provisions of French law were wholly inapplicable to the 
case under discussion which was to be decided entirely under and in accordance with 
the principles of American and English law. 

During his argument presenting the Hardman case to the Tribunal, the Honorable 
C. J. B. Hurst, C. B., K. C, Agent for Great Britain, took the position that in its 
decision of the case, the Tribunal must be bound by the strict rules of international 
law. Thereupon, the President of the Tribunal referred to the provisions of Article 7 
of the Special Agreement under which the Tribunal is organized and acts, and par- 
ticularly to that provision of the article which speaks of "equity." The clause in 
question reads: 

"Each member of the tribunal, upon assuming the function of his office, shall 
make and subscribe a solemn declaration in writing that he will carefully examine and 
impartially decide, in accordance with treaty rights and with the principles of inter- 
national law and of equity, * * * * " 

Mr. Hurst, in discussing the question thus raised, contended in substance that 
the use of the word "and" instead of "or" connecting "international law" and 
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"equity" showed clearly that the intention was that equity should apply only in 
cases where international law did not cover the ground but that where international 
law did cover the ground, the Tribunal was to apply that law. 

Mr. Clark's argument was made primarily for the purpose of setting forth the 
position of the United States with reference to the provisions of Article 7. 

There had also arisen in connection with the argument in the case of the "Lindis- 
farne" presented by Great Britain, the question as to the meaning of the second 
clause of the Terms of Submission which provides: 

"The arbitral tribunal shall take into account as one of the equities of a claim 
to such extent as it shall consider just in allowing or disallowing a claim any admis- 
sion of liability by the Government against whom a claim is put forward." 

It appeared from the argument presented by Mr. Hurst on behalf of Great Britain 
that His Britannic Majesty's Government was prepared to take the position that 
communications from a subordinate officer to the head of a department, between the 
different heads of different departments, from the head of a department to the Presi- 
dent, as also communications from the President to Congress, might be invoked as 
admissions of liability on the part of this Government for the injury complained of, 
where such communications had come to the notice of His Britannic Majesty's 
Government. Moreover, the view was seemingly entertained by the British Agent 
that it was immaterial whether or not such communications had been brought offi- 
cially to the attention of His Majesty's Government by the Department of State. 

This offered the occasion for the presentation of the last half of Mr. Clark's argu- 
ment. 

Ml-Clark. Mr. President and members of the Tribunal : 

In this discussion not only of the general jurisdiction of the Tribunal 
but also of "admissions" and "equities," I am happy in this thought — 
that so far as I understand the comments made by the learned Agent 
of Great Britain on the points mentioned, we are, from what he has said 
today, in substantial accord. I am therefore led to hope there will be no 
great differences developed between us on the questions to be discussed. 

I shall be as brief as possible, in order not unduly to weary the Tri- 
bunal, with a necessary regard, of course, to the discussion, in an ap- 
propriate measure, of the points upon which I desire to speak. 

It seems to me, in the first place and laying the foundation for a con- 
sideration of the meaning of the principles of equity as stated in Article 7 
of the Special Agreement, that it must be kept in mind that arbitrations 
may be of two kinds: that is to say, a nation may arbitrate questions of 
policy, either its international policy or its national policy, as to which 
it may become involved in matters of difference with other nations. 
Certainly two nations in disagreement over any matter are entitled to 
submit that question to arbitration if they so desire. 
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That is one kind of arbitration. 

The other kind of arbitration is an arbitration of legal differences; 
that is, differences which arise between two governments on questions 
and matters of law. 

As I have remarked, either kind of question is arbitrable; that is to 
say, two nations may agree to submit either to arbitration. Only the 
latter kind, however, I take it, is to be subject to the rules and prin- 
ciples of law, unless otherwise laid down in the terms of submission. 

There has been considerable confusion in the use of the term "arbi- 
tration," and not infrequently even governments, in discussing the 
matter, have used the term, one government having in mind one con- 
cept of the meaning of the word and the other government another 
meaning, thus often leading to misunderstandings and disagreements 
otherwise entirely unnecessary. 

It seems to me essential to understand, as affecting this Tribunal, the 
precise kind of an arbitration in which we are engaged; that is whether 
we are engaged in an arbitration in which questions of policy or ques- 
tions outside of the domain of law are to be considered, whether we are 
engaged in an arbitration in which other considerations than legal con- 
siderations are to enter; or whether we are engaged in an arbitration 
of matters of law, before a judicial tribunal created by the parties, be- 
cause they had otherwise no common court to which they could submit 
their claims or questions of legal difference. 

As bearing upon this question in a general way, but not specifically 
(because the Special Agreement is not thereunder) I wish to refer you 
to the language of the general treaty of arbitration between the United 
States and Great Britain of 1908. 

Article 1 says: 

"Differences which may arise of a legal nature or relating to the inter- 
pretation of treaties existing between the two contracting parties and 
which it may not have been possible to settle by diplomacy, shall be 
referred"— 

and then follow provisions not pertinent to the present discussion. 

Now, the essential element to be noted in this article is that the treaty 
relates to and governs differences which may arise of a legal nature, or 
relating to the interpretation of treaties. Those were the differences in 
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contemplation of the parties when they made this general treaty of 
arbitration. 
Article 2 of this same treaty provides: 

" In each individual case the high contracting parties, before appealing 
to the Permanent Court of Arbitration, shall conclude a special agree- 
ment defining clearly the matter in dispute, the scope of the powers of 
the arbitrators, and the periods to be fixed for the formation of the ar- 
bitral tribunal and the several stages of the procedure. " 

The point that I wish to get from this article is that there is to be 
under this treaty a special agreement, a compromis, defining the scope 
of the powers of the arbitrators. 

It is unnecessary for me to observe that there is in the present pro- 
ceeding such a special agreement as this convention calls for. Taking 
up that Special Agreement and turning to its preamble, the following 
provision is found: 

"Whereas Great Britain and the United States are signatories of the 
convention of the 18th October, 1907, for the pacific settlement of inter- 
national disputes, and are desirous that certain pecuniary claims out- 
standing between them should be referred to arbitration, as recom- 
mended by Article 38 of that convention, 

" Now, therefore, it is agreed that such claims as are contained in the 
schedules drawn up as hereinafter provided shall be referred to arbitra- 
tion, under Chapter 4 of the said convention, and subject to the follow- 
ing provisions." 

Turning now to Part 4 of The Hague Convention for the Pacific Settle- 
ment of International Disputes, which is thus incorporated in this 
Special Agreement, it is to be noted that Article 37 (which is the first 
article under Part 4, Chapter 1) provides: 

"International arbitration has for its object the settlement of disputes 
between states by judges of their own choice, and on the basis of respect 
for law." 

I desire here to emphasize that the disputes are to be settled by judges. 
Article 38, which follows, says: 

" In questions of a legal nature, and especially in the interpretation or 
application of International Conventions, arbitration is recognized by 
the Contracting Powers as the most effective, and, at the same time, the 
most equitable means of settling disputes which diplomacy has failed 
to settle. 
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" Consequently, it would be desirable that, in disputes about the above- 
mentioned questions, the Contracting Powers should — " 

and then follow stipulations not presently pertinent. 

In other words, Part 4 of the Pacific Settlement Convention itself, in 
positive terms, contemplates the settlement of legal differences and 
matters, as distinguished from non-legal controversies, and such settle- 
ment is to be made under and in accordance with that part of the con- 
vention dealing with the mode of such settlement. 

The method of settling other difficulties — difficulties with reference 
to policy or difficulties with reference to acts that are beyond or outside 
the domain of law, are provided for in the earlier parts of that conven- 
tion, — those parts dealing with good offices and mediation, and with 
international commissions of inquiry. 

If, therefore, this is to be a decision by judges on the basis of respect 
for law, in accordance with the terms of the Hague Convention, I sub- 
mit that this means the constitution of a court, a court of law, and as 
I shall explain a little later on, this establishment of a court, this appear- 
ance before a court, must be taken to mean that the Tribunal itself will 
administer law. 

I wish at this point to draw a distinction between a tribunal sitting 
as a court to administer law, and a body sitting as a legislature to make 
law. The functions of the two bodies are wholly distinct, and should 
not be confused. This Tribunal sits as a court, not as a legislature. It 
is to administer, not make, law. 

Turning, now, to Articles 51 and 52 of the Convention for the Pacific 
Settlement of International Disputes, it will be observed that provision 
is there made for the making in each particular case of a compromis. In 
these articles it is also provided — I shall not take the time of the Tri- 
bunal by reading them — that the compromis so to be made shall define 
the scope and the powers of the arbitrators. 

Looking now, pursuant to these provisions, to the Special Agreement 
in order to determine the powers of the arbitrators on the point in ques- 
tion, it is to be observed that Article 7 provides: 

"Each member of the tribunal, upon assuming the function of his 
office, shall make and subscribe a solemn declaration in writing that he 
will carefully examine and impartially decide" — 
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Note what follows — 

"in accordance with treaty rights and with the principles of inter- 
national law and of equity, all claims presented for decision, and such 
declaration shall be entered upon the record of the proceedings of the 

Tribunal." 

Under this Special Agreement three things are to be looked to by the 
arbitrators, in their determination of cases coming before them: (1) 
treaty rights, (2) the principles of international law, and (3) the prin- 
ciples of equity. 

I take it that there is no necessity for developing, at this time at least, 
any argument regarding treatj- rights. That matter will hereafter 
come up for very full discussion in later cases, and treaty rights are 
not involved in the cases now before the court. 

As to the principles of international law, as used in the Special Agree- 
ment, the matter stands differently. As the learned Agent for Great 
Britain pointed out this morning, until we began with the Hardman case 
we have had before the Tribunal no case presenting a question of inter- 
national law. I may say that what is true of the two cases already 
presented, — the "Lindisfarne" and the "Yukon Lumber," — will be true 
of any number of cases that will hereafter come before this Tribunal 
for consideration, determination, and award. This fact leads me to 
this suggestion, perfectly obvious I submit, that the domain of strict 
international law as thus far developed and recognized by the nations, 
fails wholly and absolutely to cover all of the activities and all of the 
intercourse in which nations under modem conditions are engaged. 
Therefore such international law fails to provide a remedy for many 
of the disputes which arise between nations on matters concerning 
questions purely of a legal nature, and arising out of their inter- 
course. 

Looking at the matter from a slightly different angle: I think it must 
be conceded that in considering the growth and present development 
of international law, we begin with each nation of the family of nations 
as an absolute power in itself, an individual unit subject to no rules and 
to no regulations. However, as nations came together and formed a 
family, a society of nations, each nation gave up a certain amount of the 
autonomy, of the independence which, as a separate and distinct unit, 
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it had theretofore enjoyed. The sum of these national surrenderings, 
if you will, constitutes the body of international law as we have it today. 
But the nations have reserved to themselves, and have declined to sur- 
render one to another, perfect freedom in a great mass of activities, 
some of which are in process of delimitation and subjection to rules of 
action, though not yet sufficiently defined to be generally recognized 
as international law, while other activities still remain wholly beyond 
the reach of rule or restraint. 

This Tribunal, to repeat what I said a moment ago, has already had 
presented to it two cases that do not fall within the domain of prescribed 
rules of international law. For that reason the learned arbitrators will 
not be able to go to the books of international law as was observed by 
my honored Colleague this morning, and find one word there which will 
be of assistance to them in the determination of the two cases presented 
yesterday and the day before. 

The question then comes, where is the Tribunal to look, where is this 
Tribunal to go, for the law which it has to apply in cases involving purely 
questions of law, but as to which there is no applicable principle of strict 
international law? 

It seems to me that the answer to this question is more or less obvious. 

In the first place, I assume the Tribunal should apply in such a case 
the principles of private international law, so-called, in so far as they 
may be applicable — and there will be cases arise, I am confident, where 
the principles of private international law will be invoked by the one 
or the other party to this arbitration. 

In the next place, the Tribunal will invoke in appropriate case the 
principles of maritime law, the principles which were involved in the 
case of the "Lindisfarne" already presented to you. 

Again, where there is no international law, and where neither the 
principles of private international law nor the almost equally co-existing 
principles of maritime law apply, it seems to me that the Tribunal should 
look for their guidance to the fundamental principles of the jurispru- 
dence of the various systems of laws, particularly the common law (and 
I include in that term the common law and equity as understood in the 
United States and Great Britain) and the principles of the civil law. 
Whatever is fundamental to those two main systems of law that control 
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the civilized world, is properly applicable by this Tribunal as a guide 
in its decisions. 

But suppose that those fail — and I am not certain but that under 
certain conditions the principle that I am now going to suggest would 
control and override any of the three preceding, even did any or all of 
the sources indicated contain principles applicable to and sufficient to 
dispose of the case — then inasmuch as this is an arbitration between two 
countries having more or less similar systems of government, two coun- 
tries of essentially the same race, with the same language and the same 
fundamental laws, this Tribunal should go to the fundamental principles 
of the laws of the two countries for the guidance which it may need in a 
particular case. To this point and conclusion I understood my learned 
friend, Mr. Newcombe, yesterday to speak when he suggested that the 
law of France as to possession did not apply with reference to the dis- 
cussion of the case of the " Yukon Lumber," but that the laws and prin- 
ciples common to the two countries interested should be exclusively 
invoked. 

Again, I take it that if these all fail that then the plaintiff govern- 
ment in a given case has a right to call the Tribunal's attention to any 
positive principle of law of the defendant nation and insist that such a 
provision of law shall be administered in favor of the plaintiff govern- 
ment in that particular case. 

And finally, possibly, in the absence in such cases, of a principle of 
positive law of the defendant obligating the defendant to give the relief 
asked for by the plaintiff government, that then an affirmative prin- 
ciple of law of the plaintiff government might be invoked. 

I submit these observations as the views of the Government of the 
United States as to the scope and meaning of the phrase of the Special 
Agreement "principles of international law" as it is to be understood 
and applied in this particular arbitration between the two governments 
concerned. It is from the various sources indicated that in the appro- 
priate cases this Tribunal should gather the principles of so-called inter- 
national law which it is to administer in these proceedings. 

I come now to the third provision, and I have to request the Tribunal 
to look carefully at the language of Article 7: The decision is to be "in 
accordance with treaty rights and with the principles of international 
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law and of equity." As was pointed out by my learned friend this 
morning, this provision does not say "or equity." To that observation 
I would desire to add this: It does not, moreover, say "with equity"; 
it does not say "or with equity"; nor does it say "and equity." It 
says, "the principles of international law and of equity." That is to 
say, under any proper grammatical construction, "principles" comes 
over from "international law" and is to be understood before the phrase 
"of equity," so that the sentence should read in the same way as if it 
had been written " the principles of international law and the principles 
of equity." 

Taking that as a starting point, I take it that "the principles of 
equity" — not merely "equity" or "justice and equity" — must by this 
Tribunal be given a technical interpretation. There has been a great 
looseness of usage and interpretation of the term equity by interna- 
tional tribunals. For example, international tribunals have said where 
they were operating under a convention requiring that they should do 
justice and equity, that what they were to do was to administer ab- 
stract equity regardless of the law; that they were to try to conceive 
what was the abstract equity involved in any particular case, and apply 
that to the case in hand. It is an error, far-reaching and fatal, for in- 
ternational tribunals charged with the enforcement of law to undertake 
to administer international justice in accordance with the conceptions 
of equity which may be entertained by the particular arbitrator who 
may be sitting upon the case. 

Fortunately for the development of international arbitration, this 
general theory of making equity equal the conscience of the judge sitting 
as a court, is not new; it was widely applied in the earlier years of the 
development of English equity. It was thoroughly tried and found 
wanting. In the course of that experience it became perfectly evident 
that law and order, stability and progress, did not lie along that road. 
On this point may I call the attention of the Tribunal to the words, 
oft quoted, of the great Selden, who made use of this expression — and 
I may say that Mr. Spence, the very learned English commentator upon 
equity, says that nobody knew more about equity than Selden, — 

" Equity," says Selden, " is a Roguish thing, for law we have a measure, 
know what to trust to; Equity is according to the conscience of him 
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that is Chancellor, and as that is larger or narrower, so is Equity. Tis 
all one as if they should make the Standard for the measure we call 
(a foot) a Chancellor's foot, what an uncertain measure this would be! 
One Chancellor has a long Foot, another a short Foot, a third an in- 
different Foot; 'Tis the same thing in the Chancellor's Conscience." 

May I repeat that the question of developing a jurisprudence by vir- 
tue of the individual conscience of the judge passing upon the cases 
presented to him was tried out in the development of English equity 
long before we brought it to this country and incorporated it as a part 
of our law. 

Later, however, the fundamental fallacy of the system having become 
apparent, there was a change, so that Lord Mansfield, one of the greatest 
English judges, was able to say that — 

A court of equity is as much bound by positive rules and general 
maxims concerning property (though the reason of them may now have 
ceased) as a court of law is. 

In other words, it was found absolutely necessary in order that justice 
might be certain, in order that people might know what their rights 
were, might know what they could do and what they could not do, that 
the principles of equity should be fixed and determined within certain 
general broad lines; and Lord Eldon still later said, speaking in the case 
of Gee vs. Pntchard, a case involving an injunction against the printing 
of certain letters: 

If I had written a letter on the subject of an individual for whom both 
the person to whom I wrote and myself had a common regard, and the 
question arose for the first time, I should have found it difficult to satisfy 
my mind that there is a property in the letter; but it is my duty to 
submit my judgment to the authority of those who have gone before 
me; and it will not be easy to remove the weight of the decisions of 
Lord Hardwicke and Lord Apsley. The doctrines of this Court ought 
to be as well settled, and made as uniform almost as those of the common 
law, laying down fixed principles but taking care that they are to be 
applied according to the circumstances of each case. I cannot agree that 
the doctrines of this court are to be changed with every succeeding judge. 
Nothing would inflict on me greater pain, in quitting this place, than 
the recollection that I had done anything to justify the reproach that 
the equity of this court varies like the Chancellor's foot. 
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The point that I wish to make from this is that in developing an inter- 
national jurisprudence — and this honorable Tribunal will have its due 
and a great share in such development — the question of what is equity 
broadly and generally must be carefully considered in order that it 
may not be, as was the earlier equity of the English courts, made synony- 
mous with individual personal conscience to the almost certain scandal 
of international arbitration. 

It moreover appears to me that the term "principles of equity" are 
"terms of art," since they are principles which are common to both 
countries. Now it is well settled that where terms of art are used in a 
treaty the terms should be interpreted in accordance with the law of 
the two countries concerned. 

In this case the meaning of these terms is the same in both countries. 
Therefore, it seems to me that "principles of equity," as used in the 
Special Agreement, is to be understood as meaning, broadly and gener- 
ally, the principles of equity invoked and applied in the equity juris- 
prudence as understood and administered in the two countries. 

Under the interpretation which is thus given to Article VII of the 
Special Agreement, treaty rights, the principles of international law, 
and the principles of equity become amply sufficient and adequate to 
determine all questions coming before the Tribunal, without the neces- 
sity of resort to the varying and indefinite conceptions of abstract 
equity or conscience. 

Turning now again to the Terms of Submission. Article II of these 
Terms provides: 

"The Arbitral Tribunal shall take into account as one of the equities 
of a claim to such extent as it shall consider just in allowing or disallow- 
ing a claim any admission of liability by the Government against whom 
a claim is put forward." 

Article III provides: 

" The Arbitral Tribunal shall take into account as one of the equities 
of a claim to such extent as it shall consider just in allowing or disallow- 
ing a claim, in whole or in part, any failure on the part of the claimants 
to obtain satisfaction through legal remedies which are open to him or 
placed at his disposal, but no claim shall be disallowed or rejected by 
application of the general principle of international law that the legal 
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remedies must be exhausted as a condition precedent to the validity of 
the claim." 

And Article IV stipulates: 

"The Arbitral Tribunal if it considers equitable may include" a cer- 
tain amount of interest. 

That is, there are in the Terms of Submission themselves three things 
that are noted as equities to be considered by this court — the question 
of admission, the question of exhaustion of legal remedies, and the ques- 
tion, under favorable circumstances, of awarding interest. 

What is the meaning of equities in those terms of submission? In 
my judgment it means the same thing here that it would mean in the 
equitable jurisprudence of the two countries. That is, the same funda- 
mental propositions that would guide and control courts acting under 
the equitable jurisprudence of the two countries should guide and con- 
trol here. 

On the point of the meaning and purpose of equity, I should like to 
read the statement of the Master of the Rolls, Sir John Trevor, who 
made the following comment: 

Now, equity is not part of the law, but a moral virtue which qualifies, 
moderates, and reforms the rigor, hardness and edge of the law, and is 
a universal truth. It does also assist the law where it is defective and 
weak in the constitution, which is the life of the law; and defends the 
law from crafty evasions, delusions, and new subtleties invented and 
contrived to evade and delude the common law, whereby such as have 
undoubted rights are made remediless. And this is the office of equity, 
to protect and support the common law from shifts and contrivances 
against the justice of the law. Equity; therefore, does not destroy the 
law, nor create it, but assists it. 

Story, the first great commentator upon Equity Jurisprudence in the 

United States, makes the following comment: 

Sir James Mackintosh, in his Life of Sir Thomas More, says: "Equity 
in the acceptation in which the word is used in English jurisprudence, 
is no longer to be confounded with that moral Equity, which generally 
corrects the unjust operation of law, and with which it seems to have 
been synonymous in the days of Selden and Bacon. It is a part of laws 
formed from usages and determinations, which sometimes differ from 
what is called Common Law in its subjects; but chiefly varies from it 
in its modes of proof, of trial, and of relief. It is a jurisdiction so irregu- 
larly formed, and often so little dependent upon general principles, that 
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it can hardly be denned or made intelligible, otherwise than by a minute 
enumeration of the matters cognizable by it." There is much of general 
truth in this, statement; but it is, perhaps, a little too broad and undis- 
tinguishing for an accurate equity lawyer. Equity, as a science, and 
part of jurisprudence, built upon precedents, as well as upon principles, 
must occasionally fail in the mere theoretical and philosophical accuracy 
and completeness of all its rules and governing principles. But it is 
quite as regular, and exact in its principles and rules, as the Common 
Law; and, probably, as any other system of jurisprudence, established, 
generally, by positive enactments, or usages, or practical expositions, 
in any country, ancient or modern. There must be many principles 
and exceptions in every system, in a theoretical sense, arbitrary, if not 
irrational; but which are yet sustained by the accidental institutions, 
or modifications of society, in the particular country where they exist. 
There are wide differences between the philosophy of law, as actually 
administered in any country, and that abstract doctrine, which may in 
matters of government, constitute, in many minds, the law of philosophy. 

This last is the point I desire to bring forth particularly, — that a 
distinction must be drawn between the law of philosophy and the law 
which may be applicable as between two countries at difference over 
legal questions. 

One more quotation on this matter from Mr. Pomeroy, one of our 
modern American authorities on Equity: 

I am now prepared to examine, and if possible determine, the true 
nature of equity considered as an established branch of our American 
as well as of the English jurisprudence. We are met at the very outset 
by numerous definitions and descriptions taken from old writers and 
judges of great ability and high authority, many of which are entirely 
incorrect and misleading, so far at least as they apply to the system 
which now exists, and has existed for several generations. These defini- 
tions attribute to equity an unbounded discretion, and a power over the 
law unrestrained by any rule but the conscience of the Chancellor, 
wholly incompatible with any certainty or security of private right. For 
the purpose of illustrating these loose and inaccurate conceptions, I 
have placed in the foot-note a number of extracts taken from the earlier 
writers. 

It is very certain that no court of chancery jurisdiction would at the 
present day consciously and intentionally attempt to correct the rigor 
of the law or to supply its defects, by deciding contrary to its settled 
rules, in any manner, to any extent, or under any circumstances beyond 
the already settled principles of equity jurisprudence. Those principles 
and doctrines may unquestionably be extended to new facts and circum- 
stances as they arise, which are analogous to facts and circumstances 
that have already been the subject-matter of judicial decision, but this 
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process of growth is also carried on in exactly the same manner and to 
the same extent by the courts of law. Nor would a chancellor at the 
present day assume to decide the facts of a controversy according to 
his own standard of right and justice, independently of fixed rules, — 
he would not attempt to exercise the arbitrium boni viri; on the contrary, 
he is governed in his judicial functions by doctrines and rules embodied 
in precedents, and does not in this respect possess any greater liberty 
than the law judges. 

From these authorities there may be gathered the meaning of equity 
and the purpose of equity. 

Coming now to the question of admissions, on this point I wish briefly 
to say: The United States did not intend nor does it desire, to avoid 
any undertaking, any obligation which it has consciously made or in- 
curred; and I am perfectly sure that His Britannic Majesty's Govern- 
ment are animated by the same spirit; moreover, neither government 
will wish to secure an award before this Tribunal on any undertaking 
not consciously given. 

I think we cannot overlook the fact that we are here something more 
than mere litigants before a private tribunal. We are facing each other 
here practically as sovereign to sovereign and everything that is due 
from sovereign to sovereign is due to and from us here. 

But this brings with it the necessary accompaniment. We must 
protect each the rights of his own sovereign or, to put it otherwise, the 
rights of sovereignty. Neither is in a position to permit to pass un- 
challenged any contention or argument which would in any way impair 
the sovereignty he represents. Moreover, I take it the Tribunal would 
wish to lay down no principles that would impair the rights of sover- 
eignty of either party; nor, I apprehend, do they wish to lay down new 
principles which will either affect generally or override the already set- 
tled fundamental principles and rules of the law of nations. 

It is with these considerations in view that as representing the United 
States, I must take exception to any doctrine or principle which would 
erect into the dignity of a formal obligation against the Government of 
the United States the statements of subordinate executive officers or 
any officers not duly authorized to represent and speak to a foreign 
government for the United States with a view to creating obligations. 

It is impossible to tell where a contrary doctrine would lead. Should 
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we stop with communications from the President to the Congress; or 
from the head of a department to the President; or from the head of one 
department to the head of another department; or from the head of a 
subordinate office or bureau of the department to the head of the de- 
partment? One could not tell where to draw the line if one did not look 
strictly to the rules and laws that govern in such cases. 

Moreover, if the principle were established that a report, that an 
expression of an opinion by different officers of government one with 
another, created an obligation in favor of a foreign government or of 
a citizen or subject of a foreign government, government itself would 
be paralyzed and destroyed; for no one can tell how far that matter 
would reach. It would be impossible to foresee what might be said by 
some ill-advised, inefficient or even corrupt subordinate officer and then 
invoked against the government itself as establishing a legal liability 
against it. 

On this point I might refer to the fact, well known, of how carefully 
nations guard against the contracting of obligations when they fully 
sense and know they are engaged in such a transaction; for example, 
the negotiation, conclusion, and ratification of treaties. No country 
concludes a treaty of any importance with another country without 
demanding the exhibition of full powers from the person authorized to 
negotiate and sign the treaty. Governments perfectly understand that 
in dealing with one another in the creation of obligations they deal in 
certain prescribed ways and in accordance with certain conventional 
forms, and that if those forms and those ways are not followed the na- 
tion is not bound. 

On this point I must ask the indulgence of the Tribunal to follow me 
in a few quotations showing the attitude of the Government of the 
United States on these points. 

First, I wish to say that with the Government of the United States 
the Executive is the national spokesman with reference to foreign govern- 
ments. When the United States has anything to say to a foreign govern- 
ment it is said through the Executive. 

Mr. Moore, narrating an incident in 1793, says: 

The French Minister, having in 1793, requested an exequater for a 
consul whose commission was addressed to the Congress of the United 
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States, Mr. Jefferson replied that as the President was the only channel 
of communication between the United States and foreign nations, it 
was from him alone "that foreign nations or their agents are to learn 
what is or has been the will of the nation;" that whatever he communi- 
cated as such, they had a right and were bound to consider "as the ex- 
pression of the nation"; and that no foreign agents could be "allowed 
to question it," or "to interpose between him and any other branch of 
Government, under the pretext of either's transgressing their functions." 
Mr. Jefferson therefore declined to enter into any discussion of the ques- 
tion as to whether it belonged to the President under the Constitution 
to admit or exclude foreign agents. "I inform you of the fact," he said, 
"by authority from the President." Mr. Jefferson therefore returned 
the consul's commission and declared that the President would issue no 
exequatur to a consul except upon a commission correctly addressed. 1 

Again, the Secretary of State is the organ of official communication 
between the Government of the United States and foreign governments. 
He only speaks authoritatively. 

(I may remark that I am reading only selected extracts and you will 
find a great many precedents herein collected with which I do not 
trouble you.) 

As I said, the Secretary of State is the organ of official communication. 
On this point I desire to read from Moore, Vol. IV, page 780: 

There shall be at the seat of government an executive department to 
be known as the Department of State and a Secretary of State, who 
shall be the head thereof. 

The Secretary of State shall perform such duties as shall from time 
to time be enjoined on or intrusted to him by the President relative to 
correspondences, commissions, or instructions to or with public ministers, 
or consuls from the United States, or to negotiations with public minis- 
ters from foreign States or Princes, or to memorials, or other applications 
from foreign public Ministers or other foreigners, or to such other mat- 
ters respecting foreign affairs as the President of the United States shall 
assign to the Department, and he shall conduct the business of the De- 
partment in such manner as the President shall direct. 2 

Mr. Seward when Secretary of State, in an instruction to the American 

Minister to France, said: 

This Department is the legal organ of communication between the 
President of the United States and foreign countries. All foreign powers 

1 Mr. Jefferson, Secretary of State, to Mr. Genet, November 22, 1793, Moore's 
Digest, Vol. IV, p. 680. 

2 Revised Statutes, Section 202. 
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recognize it and transmit their communications to it, through the dis- 
patches of our Ministers abroad, or their own diplomatic representa- 
tives residing near this Government. These communications are sub- 
mitted to the President, and, when proper, are replied to under his 
direction by the Secretary of State. This mutual correspondence is 
recorded and preserved in the archives of this Department. This is, 
I believe, the same system which prevails in the governments of civilized 
states everywhere. 3 

Turning now to the question of the effect of communications from 
the President to the Congress, in connection with this question of ad- 
missions, it has always been the position of the United States that such 
communications were private communications, passing, if you will, 
between members of the family; that foreign nations were not entitled 
to question them, were not bound by them, and that the foreign govern- 
ment became interested only when the determination of Congress was 
conveyed to them. 

In 1835 Mr. Forsyth, Secretary of State, in writing to Mr. Livingston, 
our Minister to France, said: 

The President corresponds with foreign governments through their 
diplomatic agents, as the organ of the nation. As such he speaks for the 
nation. In his messages to Congress he speaks only for the Executive 
to the legislature. He recommends, and his recommendations are 
powerless, unless followed by legislative action. No discussion of them 
can be permitted. AH allusions to them, made with a design to mark 
an anticipated or actual difference of opinion between the Executive 
and legislature, are indelicate in themselves. 4 

Mr. Marcy, Secretary of State, in 1856, said: 

The President's annual message is a communication from the Execu- 
tive to the legislative branch of the Government; an internal transaction, 
with which it is not deemed proper or respectful for foreign powers or 
their representatives to interfere, or even to resort to it as the basis of 
diplomatic correspondence. It is not a document addressed to foreign 
governments. 6 

Again, in 1875, Mr. Fish, addressing a communication to our Minister 

to Turkey, said: 

The Turkish Minister having produced a volume of Foreign Relations 
of the United States, and commented on the circumstance that the 

3 Moore's Digest, Vol. IV, p. 781. 5 Moore's Digest, Vol. IV, p. 685. 

4 Moore's Digest, Vol. IV, p. 684. 
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correspondence of the Department of State with its consular officers 
in Tripoli and Tunis was arranged under the head of "Barbary States" 
instead of "Turkey" his attention was called to the fact "that the 
volume to which he referred * * * was a communication addressed by 
the President to Congress, and not one addressed to foreign govern- 
ments (although we furnished them with copies of this, as we do of all or 
nearly all of our public documents)," and "that the arrangement to 
which he had referred was not intended to convey any special political 
significance, but was one of usage and of domestic convenience." 6 

In this connection it may be observed that if communications on 
matters such as those under discussion with Turkey are not for the cog- 
nizance of foreign Powers, that is, if foreign Powers are not bound by 
them or have no interest in them, then where the President transmits to 
Congress a recommendation for the payment of a claim made by an 
alien against the Government of the United States as a matter of grace, 
as a matter of sovereign favor, it surely cannot be that that recommenda- 
tion can be taken as an admission of liability upon the part of this gov- 
ernment to compensate said alien. If it is to be ruled that the President 
of the United States cannot recommend to Congress as a matter of grace 
and favor any claim of an alien against the Government of the United 
States without thereby raising against the United States an obligation 
of liability, obviously such matters of favor and grace must cease; be- 
cause as the President has no control over Congress, no control over 
the appropriations of Congress, can only recommend to Congress, he 
cannot afford to undertake, nor can the Government of the United States 
afford to have him attempt to undertake to do the proper, the right, 
the just, or the equitable thing without running the danger of having in- 
voked against the United States the admission of a positive legal lia- 
bility in the case. 

Again, I say that only statements made by the Secretary of State 
are to be regarded as binding upon this government, and even then, 
and in respect to that, I would add the further contention and argument 
that it must be understood that foreign governments, and they have 
been dealing with the United States for 125 years, must know that 
the Secretary of State himself has not full powers to bind this govern- 
ment, that he himself is circumscribed, that the President whom he 

8 Moore's Digest, Vol. IV, p. 686. 



JURISDICTION OF AMERICAN-BRITISH CLAIMS COMMISSION 705 

represents is circumscribed, that they cannot by themselves, that is 
the Executive, obligate this government to pay a claim; and foreign 
governments receiving assurances from the national Executive would, 
I take it, be taken to know that the Secretary of State in making any 
such declaration, was exceeding his well recognized and established 
authority, and was giving an undertaking of no force or value. 

I do not need, however, to go that far with reference to the cases be- 
fore us. 

As to the "admissions of liability" contemplated in the Terms of 
Submission, I must observe that this expression cannot mean duly au- 
thorized and binding admissions of legal liability by the proper officer 
of government, since if such an admission were produced I see little 
left for the Tribunal to decide unless it be the question of the amount. 
Surely such an admission would be entitled to more consideration than 
an equity; it would be of the essence. It cannot be that such admis- 
sions were in contemplation. 

Now I want to draw a distinction, however, between such duly au- 
thorized admissions of legal liability and certain so-called admissions 
which have been used in the course of the argument here before the 
Tribunal — and, I submit, properly used. 

If a subordinate officer of the American Government, either a Cabinet 
officer or one subordinate to a Cabinet officer, has made an "admission," 
so-called, of legal liability, if he has said that in his opinion the United 
States is legally liable on some claim, I submit that such an "admission" 
does not impose upon the United States an obligation, though it may 
be appropriately used for what it is worth — little, I think — as an evi- 
dence of what the law is on that transaction. But it may not be used 
as evidence that the United States has admitted a liability, because 
the party making it has no authority to make such an admission. More- 
over, admissions of persons as to facts may be appropriately used. For 
example, if in a collision case the captain of the American boat in a re- 
port to his chief says that the facts of this transaction were so and so, 
I submit that His Majesty's Government have a right to introduce such 
a report as evidence of the facts and the report should be so considered. 
But such a statement as that does not constitute, and was never intended 
to constitute, an admission of legal liability by this government. 
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And to repeat what I said a few moments ago, if that does constitute 
an admission of liability, then I say to you that government is threat- 
ened. 

In this connection I submit that Mr. Newcombe's use of the letter 
yesterday from Lieutenant Tillman regarding the time of delivery of 
those logs was a pertinent and proper use. He invoked it as evidence 
of the time when the logs were delivered, and however much I would 
disagree with him — as I would — as to the interpretation which he placed 
upon that letter, nevertheless that was evidence which he had a right 
to introduce and upon which the Tribunal has a right to rely, or at least 
to consider, in the matter of determining the facts. 

One word more and I will have finished. 

As covering this whole question of the meaning of the terms of the 
Special Agreement and the danger that will come from this Tribunal 
or any arbitral tribunal undertaking to do anything other than ad- 
minister the law, and in some few cases consciously and carefully prob- 
ably extending it, I may be permitted to observe that if nations come 
to feel in submitting differences to arbitration that the decision will 
probably not be according to the law involved but will be according to 
the ideas of the Tribunal, as to abstract right and justice, then I say to 
you arbitration cannot live. No nation would know where an arbitral 
tribunal might go in a controversy to which it was a party. As I under- 
stood the position taken by my learned friend today, it was that the 
decisions of this Tribunal must be in accordance with the law, inter- 
national law, with treaties, with the principles of equity 

Sir Charles Fitzpatrick. Are those alternative or cumulative ex- 
pressions — international law and equity? 

Mr. Clark. The agreement contemplates the principles of interna- 
tional law and the principles of equity. 

Sir Charles Fitzpatrick. Yes; the principles of international law 
as governed by the principles of equity, or are they disjunctive? 

Mr. Clark. I think they are disjunctive, sir. 

Sir Charles Fitzpatrick. Alternative? 

Mr. Clark. Yes, sir. 

Sir Charles Fitzpatrick. Where there is a principle of international 
law that principle has to be applied in its entirety. Failing in the prin- 
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ciple of international law, then in the alternative you take the principle 
of equity? 

Mr. Clark. Yes; but understanding international law to comprise 
the other matters which to my mind coordinate with the strict interna- 
tional law and complement it, and which I referred to and discussed in 
the beginning of my remarks. 

Sir Charles Fitzpatrick. Quite right. 

Mr. Clark. Unless the Tribunal develops the law in that way and 
unless the principles governing the Tribunal are these, arbitration is 
certainly in a precarious condition, because nations will not, they can- 
not afford, under the existing conditions of the world, to submit ques- 
tions to determination by arbitral tribunals unless they have the con- 
fidence and assurance that the tribunal will in its deliberations and 
determinations be guided by the fixed and settled rules and principles 
properly applicable and controlling. 



